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Terms and Conditions for the Supply and Maintenance of Software

1 Applicability of the Terms and Conditions

In all contractual relationships (including future ones) in which itmX GmbH
(hereinafter referred to as “itmX”) provides standard software to other compa-
nies, legal entities under public law or special funds under public law (hereinaf-
ter referred to as “Customer”) and/or maintains such software, — unless ex-
pressly agreed otherwise in writing between the parties — these General
Terms and Conditions for the Provision and Maintenance of Software (herein-
after referred to as the “GTC”) in their current version shall apply exclusively,
supplemented by the price lists valid at the time of the respective conclusion of
the contract and any further usage/service-related documents, which may be
provided to the Customer at any time upon request.

Any counter-confirmations and/or general terms and conditions of the Custo-
mer are hereby expressly rejected. They shall not apply even if itmX does not
expressly object to them.

Standard software (hereinafter also referred to as “Software” or “itmX Soft-
ware”) refers to standard software from itmX. The provisions apply mutatis
mutandis to pre-contractual relationships.

For third-party software co-distributed by itmX, the following provisions shall
apply mutatis mutandis, unless otherwise stipulated in the order form or in the
licence and service agreement (hereinafter referred to as the “Agreement”),
these General Terms and Conditions or the price list. Unless otherwise stipula-
ted, the provisions for itmX software shall apply mutatis mutandis to this third-
party software.

2 Subject Matter of the Contract and Conclusion of the Contract

2.1 The subject matter of the Contract is set out in the Contract and in the pro-
visions contained in the service descriptions, price lists and other relevant
documents.

Provision of itmX Software

itmX provides the Customer with the itmX software covered by the Contract in
accordance with the software description for the defined scope on a perma-
nent basis in return for payment and, if contractually agreed, undertakes the
maintenance of this itmX software. The itmX software consists, where contrac-
tually agreed, of the programmes provided and the associated application
documentation. Unless otherwise agreed, manuals — whether in written or
electronic form — are not included in the scope of delivery. Unless otherwise
stipulated in the contract, no maintenance is provided for third-party software.

The scope of services for the maintenance of the itmX software is derived (by
analogy) from the relevant service description.

Subject to a separate agreement, itmX shall provide the following additional
services, in particular, within the scope of existing technical and operational
capabilities and in return for a separate fee based on the prices valid at the
time the order is placed: (i) installation of the software and consultancy ser-
vices; (ii) implementation support / training; (iii) remote services / support and
maintenance.

The software description shall be conclusively authoritative regarding the na-
ture of the software’s functionality. itmX shall not be liable for any functionality
of the software beyond that described therein. In particular, the customer may
not derive any such obligation from other representations of the software in
public statements or in advertising, unless itmX has expressly confirmed such
additional functionality in writing. Any guarantees require the express written
confirmation of itmX.

Certain requirements must be met by the hardware used by the customer in
order to use the software provided. The customer is responsible for ensuring
that sufficient server hardware and, where applicable, system software is
available. Upon request by the customer, itmX may provide release-dependent
minimum requirements. itmX reserves the right to amend these requirements.

2.2 Subject to any separate provisions, the contract shall come into effect u-
pon its signing or upon acceptance of the offer or order, but at the latest upon
the provision of the software and/or service by itmX.

3 Delivery and Provision of Software

Unless otherwise agreed, the customer shall be supplied with a copy of the
software covered by the contract in the version/release current at the time of
delivery.

An additional maintenance agreement may be required for this purpose, where
such an agreement is offered.

Delivery generally takes place when itmX makes the software available to the
customer for download or, in the case of itmX software, makes it available to
the customer via access to the relevant system (electronic delivery). In indivi-
dual cases, the software is sent on a data carrier to the agreed delivery
address (physical delivery). For the purposes of compliance with delivery
dates and the transfer of risk, in the case of physical dispatch, the decisive
point in time is when itmX hands over the data carriers to the carrier; in the
case of electronic delivery, it is the point in time when the software is made
available for download and the customer is notified of this (download letter).

4 Rights of Use

4.1 Granting of rights of use

a) All rights to the software — in particular the full copyright and other intellec-
tual property rights, together with all rights to all programmes, documentation,
materials, programme concepts (such as concepts, methods, best practices,
ideas and know-how) and other protected information — are exclusively vested
in itmX in relation to the Customer. itmX retains all rights to the software and
the protected information that have not been expressly granted to the Custo-
mer under these terms and conditions. All rights exceeding the rights of use
described below, in particular the right to distribute (including rental), to trans-
late, edit, adapt and to make the software publicly available, remain exclusi-
vely with itmX. Unless expressly provided otherwise in these terms and condi-
tions, no rights to or in relation to the source code of any software are granted
to the customer.

b) The software may be used via an interface supplied with the software or as
part of the software, via an interface belonging to the customer, a third-party
provider or via another intermediary system; however, the interface selected
for accessing the software’s functions and data is irrelevant for the purposes of
pricing. The decisive factor here is the Customer’s use of the Software.
Furthermore, the Customer may only use the Software covered by the contract
to the extent specified therein. The right of use is limited to the contractual
software (functions) to the extent specified therein, even if the customer is
technically able to access other software components or functions. It is not
possible to return or exchange usage rights if actual usage is lower than ex-
pected or changes.

c) Under the contract, itmX grants the customer the non-exclusive, perpetual
right (which may be terminated or revoked in accordance with Clause 17 of
these Terms and Conditions) to use the software (regardless of whether the
software is supplied in source or object code), including the documentation, as
well as other protected information from itmX and third-party databases (provi-
ded they have been licensed by itmX), which itmX makes available to the
Customer, for both production and non-production use at the specified loca-
tion(s) within the contract territory. The specific software usage rights set out in
the concluded contract shall also apply to the Customer’s use of the software;
“Contract Area” in this context means the area in which the Software is instal-
led, provided that installation may only ever take place in one country. “Pro-
ductive Use” means the use of the Software exclusively for the processing of
the Customer’s internal business transactions. “Non-productive use” refers to
the use of the Software exclusively for the Customer’s internal training purpo-
ses, to enable the Customer’s permanent employees to use the Software for
the processing of the Customer’s internal business transactions, or for internal
testing or development work in support of the Customer’s production environ-
ment. In particular, the preparation for production operation constitutes pro-
ductive use.

d) The Customer accepts this grant of rights of use and declares that, prior to
the conclusion of the contract, they have taken note of and understood the
terms of use described in this clause. Unless otherwise agreed in the contract,
the Customer is in particular not permitted (i) to use the Software or itmX-pro-
tected information and the third-party database in data centre operations, or
(i) to grant a sub-licence for the Software or the third-party database, or to
rent them out, or (iii) to offer training to third parties, except to the extent ex-
pressly provided for in these terms and conditions, or (iv) to use the Software
to control power stations or mass transport systems. The Customer may only
use any Software Development Kit implementation versions provided to imple-
ment the Software for its own purposes. Use for any other purpose is ex-
pressly prohibited.

e) The Customer shall install the Software and, where applicable, the third-
party database only on (a) designated unit(s), (an) intranet or internet server(s)
which the Customer has specified in a schedule to the Contract and for which
written approval has been obtained from itmX. For all persons who access the
software directly or indirectly on behalf of the Customer, its affiliated compa-
nies or commercial third parties, usage rights must be acquired, e.g. as defi-
ned users or as a specified data volume. The maximum number of defined
users in use or the upper limit of the licence-relevant metric (e.g. data volume,
licensed organisational units, etc.) must correspond to the details in the
contract submitted by the customer. Any use of the contractual software that
exceeds the contractual agreements (e.g. exceeding the maximum number of
defined users or the upper limit of the metric) must be notified to itmX in writing
in advance or, at the latest, upon exceeding the limit. Such use shall be
deemed a purchase and shall be invoiced immediately in accordance with a
separate licence call-off. Purchases shall be treated as separate business
transactions and shall be based on the terms and conditions (price list) appli-
cable at the time of purchase.

f) The Customer may transfer the Software and the third-party database from
one designated unit to another without additional remuneration. The Customer
must notify itmX in writing of such an installation within five working days. The
Software and the third-party database must be deleted immediately and in full
from the designated unit that is no longer in use and from all backup copies for
that designated unit.

g) The Customer may only transfer the Software sold to them (including any
software acquired through subsequent purchases or as part of maintenance)
to third parties on a comprehensive basis and subject to the complete and final
cessation of their own use, and only if they have immediately notified itmX in
writing of the transfer to the new user, stating the latter’'s name and address.
The complete transfer of the software requires that the customer makes the
terms of use and transfer for the transferred software available to the new user
and that the customer immediately deletes all copies of the software in full and
from all backup copies and retains no copies of the software or information
protected by itmX. Temporary or partial transfer to third parties or transfer to
multiple third parties is prohibited. The restrictions set out in the preceding
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sentences also apply to corporate restructuring and legal succession, e.g. un-
der the German Transformation Act. The Customer may not transfer the Soft-
ware, which it has acquired by means other than under a purchase agree-
ment, to third parties. Third-party software may be subject to provisions devia-
ting from this.

h) A separate licence from SAP is required for the use of SAP software to ope-
rate the itmX solutions, and this is expressly not part of the itmX licence.

4.2 Authorisation of the end customer to use the software for the benefit of de-
fined affiliated companies.

The Customer is authorised to use the Software and the third-party database
for production purposes on behalf of its affiliated companies specified in the
Contract, provided that (i) the affiliated company has previously signed and
submitted to itmX an agreement to comply with these terms and conditions in
the form specified in the Contract and has confirmed this to itmX, (ii) usage
rights have been acquired for all persons who access the software directly or
indirectly on behalf of the affiliated company, (iii) the software and third-party
database are not installed at the affiliated company’s premises. The Customer
must provide itmX with a written list of its affiliated companies prior to the con-
clusion of the contract. The list forms an integral part of the contract and is de-
cisive for the Customer’s right of use. “Affiliated company” means a company
affiliated with the Customer in accordance with Sections 15 et seq. of the Ger-
man Stock Corporation Act (AktG). The relevant company shall only be
deemed an affiliated company for as long as the requirements of Sections 15
et seq. of the German Stock Corporation Act (AktG) are met.

4.3 Authorisation of commercial third parties/business partners to access the
itmX software

“Commercial third party/business partner” means any third party who requires
access to the itmX software in connection with the processing of the Custo-
mer’s internal business transactions, in particular auditors and the Customer’s
sales partners and suppliers. The Customer is authorised to grant commercial
third parties access to the itmX software in order to assist the Customer in the
processing of its internal business transactions, provided that (i) usage rights
are acquired as defined users for all persons who access the itmX software di-
rectly or indirectly on behalf of the commercial third party, (ii) access by com-
mercial third parties to the itmX software is expressly restricted to read-only
access (screen access), (i) commercial third parties shall under no circum-
stances be granted access to the source code of the itmX software, (iv) com-
mercial third parties shall under no circumstances use the itmX software to
process their internal business transactions or to operate or manage their own
business.

4.4 Archive copy, copying restrictions, reproduction of original notices

The Customer may make one copy of the Software for archiving purposes and
the number of backup copies of the Software that corresponds to the Custo-
mer’s usual, regular backup procedure. The Customer must document the
number and storage location of all originals and copies of the Software. The
Customer may copy or reproduce parts of the documentation for internal pur-
poses in machine-readable or printed form, but only to the extent necessary to
exercise their rights under these terms and conditions. The Customer must af-
fix notices regarding copyrights, trademarks, service marks or other intellectual
property rights of itmX to all complete or partial copies of the Software, the
documentation, third-party databases or itmX-protected information in the
same form and in the same place as these notices appear on the originals.
Under no circumstances may the Customer remove such notices.

4.5 Modifications and Extensions

a) “Modification” means any intervention in the Software (e.g. by altering the
source code or metadata). “Extension” means the creation of new code that
supports an existing business scenario, which is deployed on the same instal-
lation or designated unit and is connected to the Software via an interface ap-
proved by itmX. Extensions do not include other modifications to the software
itself. The software must not be modified — except to the extent necessary for
bug fixes or intended use — adapted, reverse-engineered, further developed or
translated; in particular, no derivative works or modifications of the software
may be created.

b) itmX points out that even minor changes, edits, modifications to the soft-
ware or other interventions may lead to potentially unforeseeable and signifi-
cant disruptions in the operation of the software and other programmes, or in
the communication between the software and other programmes. Disruptions
may also arise because changes, edits or modifications are not compatible
with later versions of the software. itmX is not obliged to rectify any malfunc-
tions arising in connection with changes, adaptations, modifications or other
interventions, nor is it in any way responsible for such malfunctions. In particu-
lar, itmX is entitled at any time to modify the software, including the APIs, wit-
hout ensuring that modifications used by the customer are compatible with
subsequent versions of the software.

c) As a precaution, itmX draws attention to the following: The Customer is a-
ware that the Software is continuously developed and modified by itmX in ac-
cordance with its release and development strategy. The Customer under-
takes not to assert any claims arising from intellectual property rights in such
modifications/further developments against itmX or its affiliated companies. In
particular, itmX is entitled at any time to develop, use and distribute modifica-
tions/further developments whose functions are wholly or partly identical to
maodifications/further developments developed by or for the Customer; provi-
ded that itmX is not entitled to copy the Customer’s source codes.

4.6 Decompilation

The Customer may not disassemble, decompile, reverse-translate or use any
other methods to obtain the source code of the Software. However, the Custo-
mer has the right to decompile the Software to the extent necessary to achieve
interoperability with another programme, provided that they observe the limits
set out in Section 69e of the Copyright Act.

4.7 Under no circumstances may the Customer infringe itmX’s rights in the
Software. Such infringements include, among other things: (i) modifying the
source code of the Software except to the extent specified in clause 4.5 of
these Terms and Conditions; or (i) using or accessing the Software to develop
application or interface functionalities with access to the Software’s functiona-
lity or a database used with the Software by means other than the Software
development tools; or (iii) using the extension to exceed the maximum number
of users with direct or indirect access to the Software and/or a database used
with the Software via third-party software, beyond the total number of users
and/or the upper limit for whom a licence has been granted to use the Soft-
ware.

4.8 Without prejudice to the provisions of Clause 6, the following applies:
Should itmX become aware of a breach of these Terms of Use, this shall give
rise to claims for damages. Any further rights of itmX remain unaffected.

5. Indirect access to software (indirect use)

The use of the itmX software is essentially based on defined users or any met-
rics in accordance with the price list. Users of upstream or intermediate techni-
cal systems are also considered defined users or are included within the upper
limit/packages, provided they engage in a dialogue-based or real-time
exchange of information with the software, regardless of whether access is di-
rect or indirect. However, if redundant functionality that is also available in the
software is used in upstream or intermediate systems that access the soft-
ware, the users shall also count as defined users or be included within the up-
per limit/packages, even if the data is transmitted to the software in the back-
ground, i.e. not in a dialogue-oriented manner.

‘In real time’ or ‘dialogue-oriented’ means that a user accesses the software
via an upstream and/or intermediate system whilst carrying out an activity or a
work step. ‘Indirect’ means, in particular, that the user communicates with a
system upstream of the software which transmits the communication proces-
ses to the software installation or otherwise accesses the software or uses its
functions. The following in particular are considered indirect use: (i) users who
enter or provide data in an upstream system that is transferred to the software
or exchanged with the software, e.g. order entry using mobile systems/de-
vices, or users of a portal insofar as they use functions of the software; (ii)
users who, through the use of non-itmX software (third-party software), access
data that is read, modified or stored by the software and use itmX programmes
for this purpose, such as BAPI, RFC or transaction calls.

6 System measurement/purchase (licence audit)

a) itmX or a third party authorised by itmX is entitled, in principle once a year,
to carry out system audits to determine the number of users and/or agreed
metrics (e.g. users, data volume, number of licensed organisational units,
number of CPUs, etc.) on each of the Customer’s software installations. This
includes a review of usage in accordance with the order and contract and the
calculation of the contract value in accordance with the terms and conditions
applicable at the relevant time. The Customer is obliged to assist itmX in this
regard, in particular by performing the actions described below. Only the tools
(measurement tools) provided by itmX and in their original condition may be
used for measurement.

b) For the purposes of measurement, the software shall be configured in such
a way that each system generates the information required for the remunera-
tion of the installation and transmits it to itmX. Measurements shall take place
regularly in the form of self-reports. In particular, the customer undertakes to
prepare the measurement report no later than two weeks after being reques-
ted to do so by itmX. The results of the measurement must be transmitted to
itmX in unaltered form, both in writing and in electronic format (e.g. txt, pdf).

c) itmX may also carry out remote surveys if the customer has refused to pro-
vide the self-report, or if the self-report did not yield meaningful results and
there are objective indications of a breach of contract by the customer.

d) The Customer shall cooperate with itmX in an appropriate manner during
the performance of such measurements, in particular by granting itmX access
to its systems to the extent necessary for remote measurements. Due regard
shall be given to the Customer’s confidentiality interests and to the protection
of its business operations from disruption.

e) If it transpires during the audit or otherwise that the customer’s use of the
contractual software exceeds the contractual agreements, itmX shall be entit-
led to charge for the amount incurred as a result of the unauthorised use.
Clause 4.1(e), sentences 4 to 6, shall apply mutatis mutandis. Any special ag-
reements between the parties shall not apply in the course of the measure-
ment. The right to claim damages and default interest remains reserved. itmX
expressly points out that system access by multiple persons via a Defined U-
ser created in the system is not permitted. This also applies to users who ac-
cess the software indirectly.

7 Country versions/language versions and restrictions on availability
and use in multinational environments
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7.1 Software or parts thereof may be subject to restrictions regarding their
availability. Information on these restrictions, including availability in specific
countries, supported languages, supported operating systems and databases,
is listed in the Product Availability Matrix (PAM), which should be requested
from itmX Software.

7.2 itmX software applications may be used in other countries at no additional
cost (subject, however, to the availability restrictions specified in the aforemen-
tioned PAM). Local products may only be used in the country in which they
were purchased, unless otherwise agreed in the contract.

7.3 Unless expressly agreed otherwise in the contract, the customer shall ac-
quire from itmX Software only those rights of use for the country/language ver-
sion specified in the contract.

7.4 Furthermore, the Customer is responsible for complying with all applicable
legal regulations of the country in which the Customer’s head office is located,
and of other countries, in relation to the use of the software by the Customer
and its affiliated companies.

8 Obligations and duties of the Customer
The Customer shall have the following obligations in particular:

a) The Customer must ensure that they are sufficiently informed about the
suitability of the software’s functionalities for their business and their needs
prior to concluding the contract.

b) The Customer shall designate in writing a central point of contact for itmX,
providing the relevant contact details. The point of contact must be able to
make the necessary decisions on behalf of itmX or ensure that such decisions
are taken without delay. The Customer must inform itmX of any change in the
point of contact.

c) Certain software products require an internet connection to function pro-
perly. The customer is responsible for establishing the internet connection.
itmX accepts no liability for loss of functionality resulting from internet connec-
tion failures.

d) For remote diagnosis (remote access), the customer must provide the ne-
cessary telecommunications connections and lines, as well as the required
equipment, and ensure they remain operational.

e) The Customer must not, either themselves or through unauthorised third
parties, interfere with or allow interference in programmes or data to an extent
exceeding that specified in clause 4.

f) The customer shall thoroughly test the software for defects and usability be-
fore commencing operational use of the software. This also applies to software
received as part of subsequent performance and maintenance.

g) The Customer shall take appropriate precautions in the event that the soft-
ware fails to function properly, either in whole or in part (e.g. through data ba-
ckup, fault diagnosis, regular verification of results). In the absence of an ex-
press written notice in individual cases, itmX's employees may always assume
that all data with which they may come into contact is backed up.

h) itmX and its vicarious agents shall be indemnified against all claims by third
parties arising from the unlawful use of the software by the customer or occur-
ring with the customer’s approval, or arising in particular from data protection,
copyright or other disputes associated with the use of the software. If the
customer becomes aware, or ought to have become aware, that such a
breach is imminent, they are obliged to inform itmX immediately.

i) The Customer shall assume a duty to inspect and give notice of defects in
accordance with Section 377 of the German Commercial Code (HGB) in
respect of all deliveries and services provided by itmX. Clause 13.4 shall apply
to notices of defects.

j) The Customer shall bear any disadvantages and additional costs arising
from a breach of its obligations.

9 Terms of Payment

9.1 Unless otherwise agreed in the contract, the price list valid at the time of
conclusion of the contract shall apply to the remuneration for the provision and
maintenance of the software.

9.2 The Customer shall only be entitled to a right of set-off insofar as their
counterclaim has been legally established or is undisputed. The Customer
shall only be entitled to assert a right of retention on the basis of counterclaims
arising from this contractual relationship.

9.3 The purchase price and other one-off charges shall be invoiced after the
service has been provided or the goods delivered.

9.4 For software maintenance, the annual fee is calculated as a percentage of
the respective contract price (maintenance basis). The maintenance basis
does not depend on the actual use of the software. Subject to any deviating
provisions in the contract, the obligation to pay for software maintenance com-
mences upon conclusion of the contract and is due from the month following
the delivery of the software. Software fees are payable annually in advance,
commencing on the date specified above; for any remaining part of a current
year, payment is payable pro rata from the month following the conclusion of
the contract.

9.5 The percentage used to calculate the maintenance base is determined by
the software release version in use.

a) If the software in use is covered by standard maintenance, the percentage
defined in the purchase contract shall apply.

b) If the software in use is covered by the first extended maintenance, the per-
centage defined in the purchase agreement plus an additional 2 percentage
points shall apply.

c) If the software in use is covered by the second extended maintenance pack-
age, the percentage defined in the purchase agreement plus an additional 6
percentage points shall apply.

d) If the software in use is covered by customised maintenance, the percen-
tage defined in the purchase agreement plus an additional 10 percentage
points shall apply.

The current release schedule can be viewed on our website.

9.6 Other consultancy services and/or services outside the scope of standard
maintenance services, for which itmX has no contractual obligation to perform
and/or where the customer’s obligations under the contract have been
breached by the customer, shall be invoiced on a time and materials basis.
itmX notes that, in particular, all consultancy enquiries are subject to a charge.

9.7 Al prices are exclusive of statutory VAT.

9.8 The invoice amount must be paid into the account specified on the invoice
and is due for payment within ten days of receipt of the invoice.

9.9 itmX may adjust the fee for software maintenance at the end of each
calendar year, subject to two (2) months by means of a written declaration to
the customer, at its discretion, up to an amount corresponding to the change in
the average gross monthly earnings of full-time employees in Germany in the
information technology services sector (as reported by the Federal Statistical
Office) compared with the corresponding average gross monthly earnings at
the time the percentage was last set. Should this index no longer be publis-
hed, the index published by the Federal Statistical Office that most closely re-
flects the development of average gross monthly earnings in the aforementio-
ned sector shall be decisive for determining the scope of the adjustment. itmX
is entitled to replace the aforementioned price index with a comparable price
index.

However, itmX is generally entitled, subject to the above notice period, to ad-
just its software service fees vis-a-vis the customer.

In this case, the Customer shall have a special right of termination at the end
of the calendar year. If, in this case, the Customer does not terminate the
maintenance agreement within two weeks of receiving the notice by the end of
the calendar year, the new remuneration shall be deemed agreed. In its no-
tice, itmX shall draw attention to the special right of termination and the conse-
quences of not exercising this right.

10 Special Conditions for Software Maintenance Services

10.1 itmX software maintenance always relates to the entire maintenance-rele-
vant itmX software inventory of the customer’s respective itmX software. The
customer must always keep all installations of the itmX software for which
maintenance is offered (including any additional purchases or itmX software
acquired as part of the maintenance) fully under maintenance with itmX in or-
der to make use of maintenance services. The customer may terminate the
maintenance agreement for itmX software in its entirety or for individual, dis-
tinct itmX software products (e.g. itmX sales). If the customer terminates the
maintenance agreement for a single itmX software product, this affects the
maintenance service for the entire licensed itmX software product; the remai-
ning maintenance agreements for any other itmX software products remain
unaffected in this case.

10.2 Additional licence purchases or add-ons increase the contract price and
thus the total software service fees. The software service fees for additional li-
cence purchases and add-ons are based on the prices for software services
valid at the time of the additional purchase or add-on.

10.3 Subject to any contrary provisions in the contract, if the customer does
not order software maintenance immediately upon delivery of the software to
them, they must, in order to bring the software up to the current version upon a
later commencement of maintenance, pay the maintenance fee that they
would have been required to pay had maintenance been agreed upon de-
livery. The additional payment is due immediately and without deduction. This
applies mutatis mutandis in the event of termination and the Customer’s sub-
sequent wish to reinstate the software maintenance. Clause 9.5 applies muta-
tis mutandis.

11 Amendments to the General Terms and Conditions, Service Descripti-
ons and Prices

itmX is entitled to adapt the General Terms and Conditions, prices and service
descriptions, including the scope of services relating to software maintenance
and further development, to technical, economic and legal progress. Subject to
more specific provisions under these terms, itmX shall notify the customer in
writing of any intended amendments to the General Terms and Conditions, the
service descriptions and/or the prices at least one (1) month before they take
effect. In such cases, the customer shall have a special right of termination
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upon the amendments taking effect. If the Customer does not provide written
notice of termination within 2 weeks of receiving the notification of changes,
the changes shall become part of the contract upon taking effect and the con-
tract shall continue under the amended terms. In its notification, itmX shall
draw attention to the special right of termination and the consequences of fail-
ing to exercise this right.

12 Default

If the customer
a) fails to pay the fees for software maintenance, or a significant portion of the
fees, for two consecutive months, or

b) over a period extending beyond two months, with payment of fees amount-
ing to the base fee for one quarter, itmX may terminate the contractual rela-
tionship extraordinarily without notice.

If the customer fails to accept the software by the agreed date despite the set-
ting and expiry of a reasonable grace period, itmX may — without prejudice to
its statutory rights arising from default — withdraw from the purchase contract
and claim lump-sum damages payable immediately in a single sum in lieu of
performance, amounting to 25% of the total remuneration accrued up to the
date on which the Customer could have first terminated the contract in accord-
ance with the ordinary procedure, as well as compensation for services al-
ready rendered. The amount shall be set higher or lower if itmX proves greater
damage or the customer proves lesser damage. itmX reserves the right to as-
sert further claims for late payment.

13 Material and Legal Defects; Other Breaches of Contract

13.1 itmX warrants, in accordance with the rules of sales law, that the software
is of the agreed quality and that no third-party rights stand in the way of the
transfer of the agreed rights of use to the customer (see Clause 4).

13.2. In the event of proven material defects, itmX shall provide a warranty by
means of subsequent performance, whereby itmX shall, at its discretion, either
provide the customer with a new, defect-free version of the software or remedy
the defect. Remedying the defect may also consist of itmX showing the cus-
tomer reasonable ways to avoid the effects of the defect. Rectification of the
defect may also take the form of instructions to the Customer provided by tele-
phone, in writing or electronically. In the event of proven legal defects, itmX
shall provide warranty by way of subsequent performance by, at its discretion,
providing the Customer with a legally sound means of using the delivered soft-
ware or replaced or modified equivalent software. The customer must accept a
new software version if the contractual scope of functions is retained and ac-
ceptance is not unreasonable.

13.3. If three attempts at subsequent performance fail, the customer is entitled
to set a reasonable grace period for the rectification of the defect. In doing so,
the customer must expressly state in writing that they reserve the right, in the
event of a further failure, to withdraw from the contract and/or to reduce the re-
muneration and/or to claim damages. If the rectification fails even after this
grace period, the customer is entitled to take the above actions. itmX shall pay
compensation for a defect within the limits set out in Clause 14.

13.4 The Customer shall report defects in writing immediately upon discovery
of the defect, providing as precise a description of the problem as possible, in-
cluding all necessary information such as screenshots, error images, error
messages, defect logs and data material.

13.5 In the event of material defects or defects of title arising in the course of
software maintenance, the right of withdrawal shall be replaced by extraordi-
nary termination of the software maintenance contract. The subject matter of
any right to a reduction in payment shall be the maintenance fee owed under
the software maintenance contract.

13.6 The limitation period for claims under clauses 13.1 to 13.3 is one year
and commences upon delivery of the software. This also applies to claims ari-
sing from withdrawal and reduction pursuant to clause 13.3. The shortening of
the limitation period shall not apply in cases of intent, gross negligence on the
part of itmX, fraudulent concealment of the defect, personal injury or defects of
title within the meaning of Section 438(1)(1a) of the German Civil Code (BGB).

13.7 For defects in rectification work, workarounds or new deliveries by way of
subsequent performance or within the scope of maintenance, the limitation pe-
riod shall also expire at the time specified in clause 13.6. However, if itmX, in
agreement with the customer, examines the existence of a defect or carries
out subsequent performance, the limitation period shall be suspended until
itmX informs the customer of the result of its examination, declares the subse-
quent performance to be complete, or refuses to carry out subsequent perfor-
mance.

13.8 If itmX performs services in connection with fault detection or rectification
without being obliged to do so, itmX may demand reasonable remuneration in
accordance with the contractual provisions. This applies in particular if a re-
ported material defect cannot be verified or is not attributable to itmX. In parti-
cular, compensation shall also be payable for the additional expenditure incur-
red by itmX in rectifying defects as a result of the Customer failing to properly
fulfil their obligations to cooperate, operating the software improperly, or inter-
fering with the software themselves or through third parties within the meaning
of clause 4.5(b).

13.9 If a third party asserts claims that conflict with the exercise of the contrac-
tual right of use, the customer must inform itmX immediately in writing and in
full. The customer may not acknowledge such claims without the prior written

consent of itmX. If the Customer ceases use of the Software for the purpose of
mitigating damage or for other important reasons, they shall be obliged to in-
form the third party that the cessation of use does not constitute an acknow-
ledgement of the alleged infringement of intellectual property rights. The
Customer hereby authorises itmX, to the extent permitted, to conduct the dis-
pute with the third party in and out of court on its own; otherwise, the Custo-
mer shall conduct the dispute only in agreement with itmX. The exercise of this
authorisation is at the discretion of itmX. The Customer shall provide the ne-
cessary support and all required information in connection with the dispute
with the third party. itmX shall indemnify the Customer against any costs and
damages arising from itmX’s defence against third-party claims, provided that
the Customer has fulfilled or fulfils the above-mentioned conditions and provi-
ded that the third-party claims are not based on the Customer’s conduct. The
provisions of Clause 14 shall apply mutatis mutandis.

13.10 If itmX fails to perform services or performs them improperly outside the
scope of liability for material defects and defects of title, or if itmX commits any
other breach of duty, the Customer must always notify itmX of this in writing
and grant itmX a grace period within which itmX is given the opportunity to
perform the service properly or to remedy the situation in some other way. The
provisions of Clause 14 shall apply mutatis mutandis.

14 Liability

14.1 In all cases of contractual and non-contractual liability, itmX shall only pay
compensation for damages or expenses arising from a breach of a material
obligation, provided that such breach jeopardises the purpose of the contract
and the customer may reasonably rely on compliance with such obligation,
and only up to the liability limits set out below. Liability under the contract is
generally limited to a total of €250,000. Notwithstanding this, the following ap-
plies:

- If the value of the software licence at the time of conclusion of the contract is
up to €25,000, liability shall be limited to a total of €50,000

- If the value of the software licence at the time of conclusion of the contract is
up to €100,000, liability is limited to a total of €200,000

- In the event of default or impossibility on the part of itmX, liability is limited to
a maximum of €125,000 in total.

Any further liability on the part of itmX, in particular for loss of profit, lost
savings and other consequential damages, is excluded. The defence of contri-
butory negligence remains open.

14.2 In the event of data loss, itmX shall only be liable for the costs that would
have been necessary to restore the data had the customer carried out proper
and regular data backups, up to a maximum of the limits set out in clause
14.1. This limitation shall not apply if and to the extent that data backup forms
part of the services to be provided by itmX.

14.3 The limitations of liability shall not apply to claims arising from intent,
gross negligence, injury to life, limb or health, fraud, in so far as the Product Li-
ability Act applies , or in the case of an expressly agreed guarantee, unless
otherwise provided for in respect of the latter.

14.4 A limitation period of one year applies to all claims against itmX arising
from contractual and non-contractual liability. It begins at the time the damage
occurs and ends at the latest upon expiry of the period specified in clause
13.6.

15 Confidentiality and Data Protection

15.1 The parties undertake to treat the contents of the contracts concluded
between them and all knowledge of confidential information and trade secrets
of the other party obtained in the course of fulfilling the order as confidential
and to use such information only for the purpose of fulfilling the order. “Con-
fidential Information” means, in relation to itmX, all information that itmX pro-
tects from unrestricted disclosure to third parties, including, but not limited to:
(a) the Software, copies thereof, documentation and other materials, including,
without limitation, the following information relating to the Software: (i) compu-
ter software (object and source code), programming techniques and concepts,
processing methods, and system designs embodied in software; (ii) bench-
mark results, manuals, program listings, data structures, flowcharts, logic dia-
grams, specifications, file formats; and (iii) discoveries, inventions, concepts,
designs, methods and processes; (b) research and development or investigati-
ons; (c) product offerings, content partners, product pricing and availability,
technical drawings, algorithms, processes, ideas, techniques, formulas, data,
circuit diagrams, trade and business secrets, know-how, improvements, mar-
keting plans, forecasts and strategies. With regard to the Customer, “Con-
fidential Information” means all information which the Customer protects from
unrestricted disclosure to third parties and (i) which the Customer, where in
tangible form, designates as confidential or secret at the time of disclosure;
and (ii) which the Customer, where it exists in intangible form (including oral or
visual disclosure), designates as confidential at the time of disclosure and con-
firms this in writing within thirty (30) calendar days of such disclosure.

15.2 The foregoing Section 15.1 shall not apply to Confidential Information
which (a) has been or is being developed by the recipient independently of any
communication from the disclosing party, (b) has been lawfully acquired from a
third party without any obligation of confidentiality, without the recipient having
been bound by such a confidentiality obligation by that third party or without
any wrongful conduct on the part of the recipient, (c) has become generally
available to the public without any breach of contract by the recipient, (d) was
known to the recipient at the time of disclosure, or (e) is exempt from the
above provisions following the written consent of the disclosing party.
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15.3 The parties shall safeguard the confidential information — in particular any
source code and documentation provided — with due care to prevent misuse
and may only make confidential information accessible to employees and
other third parties to the extent necessary to achieve the purpose of the
contract. In all other respects, all confidential information must be kept secret.
All persons granted access to confidential information must be informed of the
other party’s rights to such information and of the duty to maintain its confiden-
tiality, and such persons must be required in writing to comply with the duty of
confidentiality, insofar as this is not already ensured by contractual agree-
ments between the persons and the party.

15.4 itmX complies with data protection legislation. Where itmX gains access
to the Customer’s hardware and software (e.g. in the course of remote mainte-
nance), this is not intended to constitute commercial processing or use of per-
sonal data by itmX. itmX shall handle any personal data in accordance with
the currently applicable data protection regulations and other relevant protec-
tive provisions.

The final provisions regarding the data protection obligations of the contracting
parties in the context of any commissioned data processing or commissioned
processing (in particular in the context of maintenance services) shall be set
out in an agreement on commissioned data processing or commissioned pro-
cessing to be concluded between the parties.

16 Retention of Title and Rights

itmX reserves title and rights to the purchased software until its claims arising
from the contract have been settled in full. The customer must immediately no-
tify itmX in writing if third parties access the goods subject to retention of title
and must inform the third parties of itmX’s rights. By signing this contract, the
customer declares that

it undertakes to respect the copyright of itmX. The customer is not permitted to
create security interests in the software or the data carriers on which it is distri-
buted, nor to assign such interests.

17 Term of the Agreement/Termination
17.1 Duration and Termination of Software Licence

In principle, software usage rights are perpetual rights of use which remain
with the customer on a permanent basis. With a perpetual right of use, the
customer is entitled to exercise the rights of use to the software for an indefi-
nite period, provided that the licence is not terminated for good cause. Good
cause shall only be deemed to exist if, in view of the circumstances of the indi-
vidual case and after weighing up the interests of the parties, it is un-
reasonable for itmX to maintain the contract. For example, good cause shall
be deemed to exist if a case of software piracy can be traced back to the
Customer, in which the persons involved have committed a criminal offence.

17.2 Software maintenance

a) Commencement of the contract

The term of the contract for the provision of software maintenance is set out in
the contract concluded between the parties and commences at the latest upon
delivery of the software.

b) Term and termination

The contractual relationship may be terminated by either party at the earliest
upon expiry of the minimum term of 3 years. If notice of termination is not
given in due time, the contractual relationship shall be extended at the end of
each full calendar year. The notice period is four months prior to the expiry of
the contract term. The right to terminate for good cause remains unaffected.
Good cause shall be deemed to exist in particular in cases where the Custo-
mer materially breaches the obligations incumbent upon them under these Ge-
neral Terms and Conditions or under this contract, or in the event of late pay-
ment, insolvency or imminent insolvency on the part of the Customer.

18 Export

The Customer acknowledges that the Software or parts thereof and any
associated technical documentation and/or information are subject to US
and/or European or other export control laws, which may prohibit their delivery
to certain countries. The Customer undertakes and is responsible for ensuring
that the Software or related technology is not imported or re-exported in
contravention of the export control regulations of the United States of America,
the European Community and the Federal Republic of Germany, and in parti-
cular for obtaining the necessary export licences from the Federal Office of
Economics and Export Control (BAFA). itmX may refuse to fulfil its obligations
under this contract if and for as long as such fulfilment violates German, Euro-
pean or US export law.

19 Miscellaneous

19.1 The Customer may only transfer the rights and obligations under this Ag-
reement (e.g. in the case of leasing) to a third party with the prior written
consent of itmX.

19.2 itmX is entitled to include the Customer in its reference lists and to use
the Customer’s data within the companies with which itmX or the NTT DATA
Group is affiliated under company law.

19.3 The contractual relations between the parties shall be governed by Ger-

man law, to the exclusion of the UN Convention on Contracts for the Internati-
onal Sale of Goods. The exclusive place of jurisdiction for all disputes arising

from or in connection with this contract shall be Stuttgart.
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